STATE OF MICHIGAN
IN THE 44™ CIRCUIT COURT FOR THE COUNTY OF LIVINGSTON

In Re: CHRIS ROPETA, in his capacity
As a member of the TYRONE TOWNSHIP
PLANNING COMMISSION,
Case No. 25-392-AS
Plaintiff, Hon. Susan Longsworth

V.

TYRONE TOWNSHIP BOARD OF

TRUSTEES,
Defendant.

C. Nicholas Curcio (P75824) John J. Gillooly (P41948)
CURCIO LAW FIRM, PLC Benjamin A. Tigay (P82937)
Attorney for Plaintiff GARAN LUCOW MILLER, P.C.
16905 Birchview Drive Attorney for Defendant
Nunica. MI 49448 1155 Brewery Park Blvd., Suite 200
616.430.2201 Detroit, MI 48207-2641

313.446.5501 / Fax: 313.259.0450
jgillooly(@garanlucow.com
btigay@garanlucow.com

ncurcio@curciofirm.com

DEFENDANT TYRONE TOWNSHIP BOARD OF TRUSTEES’ RESPONSE
IN OPPOSITION TO PLAINTIFF’S VERIFIED COMPLAINT

NOW COMES Defendant Tyrone Township Board of Trustees (the “Board of
Trustees”), by and through its attorneys, GARAN LUCOW MILLER, P.C., and in
opposition to Plaintiff’'s Verified Complaint seeking an order for superintending

control, state as follows:


mailto:ncurcio@curciofirm.com
mailto:jgillooly@garanlucow.com
mailto:btigay@garanlucow.com

INTRODUCTION

This lawsuit arises from charges of misfeasance and malfeasance against
Plaintiff Chris Ropeta and his attempt to seek an order of superintending control
challenging those charges prior to a hearing. Plaintiff seeks the extraordinary remedy
of superintending control based on arguments that the “charges” against him are
“insufficient.” But this remedy is not available to Plaintiff. This complaint comes
prematurely, before any actual injury, and the necessary elements for superintending
control have not been met. The Court should not wade into what is essentially a
political question and before that question will be answered at a hearing later this
month. Plaintiff’s complaint for an order of superintending control should be
dismissed.

BACKGROUND

Plaintiff is a member of the Board and a member of the Planning Commission.
On February 18, 2025, the Board of Trustees approved charges of malfeasance and
misfeasance against Plaintiff for his part in organizing false charges against other
Planning Commission members. (Exhibit A, Charge of Malfeasance and Misfeasance
against Plaintiff.) Plaintiff was also censured for his actions. (Exhibit B, Censure
Resolution.) In response to all of this, Plaintiff has filed this action for an order seeking
superintending control “dismissing the charges against him and prohibiting the Tyrone
Township Board of Trustees from conducting the hearing” wherein Plaintiff may be

removed from the Planning Commission. (See Verified Complaint at ad damnum



clause.) Plaintiff has claimed that the charges against him are insufficient, citing to the
motion bringing the charges and not the charges themselves. (Complaint § 8.)

But that does not tell the whole story. As shown in Exhibit A, the actual charges
detail how Plaintiff worked with Supervisor Greg Carnes and Trustee Dean Haase to
create a false document purporting to charge Planning Commission members with
non-feasance. The charge of malfeasance and misfeasance against Plaintiff was
approved by the Board of Trustees. There is abundant evidence against Plaintiff in this
instance, including a variety of emails and text messages regarding the scheme around
the false document between Plaintiff and his other collaborators. (Exhibit C; Exhibit
D; Exhibit E; Exhibit F; and Exhibit G.)

Plaintiff seeks to stop the hearing—at which he could be removed from the
Planning Commission—that is set to take place on March 24, 2025. As discussed
below, Plaintiff’s action is premature and does not meet the prerequisites for the
extraordinary remedy of superintending control. Defendant seeks dismissal of this
action under MCR 3.302(E)(3)(a)(iii).

STANDARD OF REVIEW

“Superintending control is an extraordinary power” for this Court to invoke.
Shepherd Montessori Ctr Milan v Ann Arbor Charter Tp, 259 Mich App 315, 347; 675
NW2d 271 (2003) (emphasis added). Plaintiff must show that Defendant has “failed
to perform a clear legal duty and the absence of an adequate legal remedy.” Recorder's

Court Bar Ass'n v Wayne Circuit Court, 443 Mich 110, 134; 503 NW2d 885 (1993)



(emphasis in original). This Court exercises its discretion in deciding whether or not
to dismiss this complaint for superintending control. Shepherd Montessori, 259 Mich
App at 346.

ARGUMENT

I. Plaintiff has no standing to bring this complaint for superintending control.
Plaintiff must still have standing to seek an order for superintending control.

Beer v City of Fraser Civil Serv Comm'n, 127 Mich App 239, 243; 338 NW2d 197 (1983).
Plaintiff will not have standing when he “has shown no facts whereby [he] was
injured.” Id. Plaintiff must show an actual injury and not one that is “conjectural or
hypothetical.” MOSES Incv SEMCOG, 270 Mich App 401, 413; 716 NW2d 278 (2006).
Here, Plaintiff has not shown that he has an actual injury. Seemingly the only
injury alleged in the complaint are the potential “significant effort and expense of
preparing a defense against the charges” against Plaintiff as a result of the coming
Board hearing. (Complaint 4 19.) These are completely hypothetical expenses, and
Plaintiff’s complaint has no allegations of how he has been injured now by the future

hearing.!

I The lack of an injury is readily apparent given that Plaintiff seeks superintending
control and not a preliminary injunction. Johnson v Michigan Minority Purchasing
Council, 341 Mich App 1, 21; 988 NW2d 800 (2022) (“The mere apprehension of future
injury or damage cannot be the basis for injunctive relief”); see also Hammel v Speaker
of House of Representatives, 297 Mich App 641, 653; 825 NW2d 616 (2012) (when a party
still has the ability to participate in the legislative process, there has been no showing
of irreparable harm).



The Court of Appeals dismissed a complaint for superintending control when
the parties lacked standing in In re Jarzynka, unpublished order of the Court of Appeals,
issued August 1, 2022 (Docket No. 361470) (Exhibit H). The Court examined the
lower court’s actions and determined that the parties seeking superintending control
were not bound by the lower court’s order and, as a result, they “cannot show that
they were injured.” Here, Plaintiff has failed to allege how the scheduled Board
hearing has caused him a concrete—and not hypothetical—injury. His complaint for
superintending control should therefore be dismissed for a lack of standing.

II. The elements required for superintending control are not met when Plaintiff
has not alleged that the Board of Trustees has failed to perform any legal duty
and he has other remedies available at law after the hearing.

Plaintiff must show both that the Board of Trustees “failed to perform a clear
legal duty and the absence of an adequate legal remedy.” Recorder's Court Bar Ass'n, 443
Mich at 134 (emphasis in original). It is not an abuse of discretion for a court to refuse
to grant an order of superintending control “where the party seeking the writ fails to
establish grounds for granting a writ.” The Cadle Co v City of Kentwood, 285 Mich App
240, 246; 776 NW2d 145 (2009). Neither of these elements are met in this case.

First, there was no failure to perform a clear legal duty. Plaintiff acknowledges
that the Planning Commissions proceedings are authorized under statute. (Complaint
9 7.) The Planning Commission “may remove a member of the planning commission

for misfeasance, malfeasance, or nonfeasance in office on written charges and affer a

public hearing.” MCL 125.3815(9). (Emphasis added.) Under the plain language of the



statute, there are grounds to create written charges and hold a public hearing on
Plaintiff’s potential removal. Plaintiff has made no allegation that the Board or the
Planning Commission is failing to perform a legal duty when there is statutory
authorization. Plaintiff is required to make that showing when seeking an order for
superintending control, but he has failed to allege any true legal duty that the Board
has failed to perform.

The second element is also not present when Plaintiff has an adequate remedy
at law after the hearing. Cases ruling on superintending control under similar
circumstances discuss it where the removed person seeks superintending control affer
the removal has occurred. See, e.g., Wilson v Council of City of Highland Park, 284 Mich 96,
97; 278 NW 778 (1938) (the plaintiff “was removed from office” and then “reviewed
the removal proceedings in the circuit court by certiorari”); McNabb v Bd of Sup'rs of
Delta Cnty, 319 Mich 261, 264—65; 29 NW2d 684 (1947) (“Upon the entry of the order
for his removal, McNabb filed a petition in the circuit court”); Nichols v City of Fraser,
unpublished per curiam opinion of the Court of Appeals, issued January 15, 2019
(Docket No. 341699) (the plaintiff “appeals by right an order denying his motion for a
writ of superintending control arising from his removal as the city of Fraser’s mayor”)
(Exhibit H).

Plaintiff has not shown any reason why he must be allowed to skip the line when
his legal remedy comes later. Plaintiff has not discussed the elements required for
superintending control and cannot show that a legal duty that has not been performed

or that he has no adequate remedy later—after the hearing and a vote on his removal
6



has taken place. The required elements for superintending control have not been met
in this case.

III. The charges against Plaintiff are adequate and supported by substantial
evidence.

Plaintiff alleged that the charges against him are insufficient, conclusory, and
do not warrant Plaintiff’s removal from the Planning Commission. But the formal
written charges against Plaintiff tell a different story. The charges against Plaintiff
detail that Plaintiff “worked and consulted with” Supervisor Greg Carnes and Trustee
Dean Haase to draft “a letter naming charges of non-feasance.” (Exhibit A.) The
document “falsely and misleadlingly” claimed to be from the Tyrone Township Board
of Trustees, charging Planning Commission members with non-feasance. (1d.)

The Michigan Supreme Court has held that similar charges were sufficient. In
McNabb, the charges against the official stated:

‘That Commissioner Marcus McNabb has been guilty of violation of law

and public confidence in that he has used property belonging to the Delta

county road commission for his personal use, in the furtherance of his

own private business as surveyor to the expense of the county and the

detriment of its citizens.’

319 Mich at 263. In ruling against the removed commissioner, Court ultimately
determined that the commissioner “was specifically charged.” Id. at 264. The charges
against Plaintiff outlined how he worked with others to create a false document, giving
Plaintiff ample notice of his charges ahead of the hearing later this month. Plaintiff has

shown no authority that this charging document is insufficient as written charges

against Plaintiff under MCL 125.3815(9).



Plaintiff’s complaint serves as an attempt to use the Court as a vehicle to dismiss
the charges against him ahead of the hearing. There is no means for a pre-hearing
motion to dismiss charges for his removal in the manner that Plaintiff is attempting.
The procedure and process involved is, at best, a quasi-judicial proceeding. Nichols,
Exhibit I, citing Hawkins v Common Council of City of Grand Rapids, 192 Mich 276, 288;
158 NW 953 (1916) (“but when proceeding to hear and determine, in the exercise of
the limited power to remove for cause an elective officer, the hearing is judicial in its
nature, the body necessarily acts in a quasi judicial capacity, and the procedure must
be of a quasi judicial character”). Plaintiff has cited no authority to challenge the
charges against him before his hearing, especially when the Board of Trustees is
conducting a quasi-judicial proceeding with quasi-judicial procedure.

Lastly, superintending control, like certiorari proceedings before it, require only
that the decision is supported by substantial evidence on the record. In re Payne, 444
Mich 679, 691; 514 NW2d 121 (1994). Substantial evidence means “evidence that a
reasonable person would find acceptably sufficient to support a conclusion” and “may
be substantially less than a preponderance of evidence” but “more than a scintilla.” In
re Sangster, 340 Mich App 60, 67; 985 NW2d 245 (2022).

While it must be stated—again—that no hearing has been held on the matter,
the charges that were approved by the Board of Trustees were based on substantial
evidence. See Exhibits A through G. The attached exhibits, which were not mentioned
by Plaintiff, detail that Plaintiff acted with other parties in drafting and creating the

false non-feasance letter. Based on these actions, Plaintiff now faces written charges
8



and a hearing. Plaintiff’s attempt to paint these charges as insufficient has no basis in
the record, and his complaint should be dismissed.
IV. This case presents a political question, and the court should not intervene.

Plaintiff asks the Court to intervene in the active process of another branch of
government. Such a request is precluded by the political question doctrine. Michigan
courts recognize the importance of separation of powers. Judicial Attorneys Ass'n v State,
459 Mich 291, 296; 586 NW2d 894 (1998) (The power of each branch of government
within its separate sphere necessarily includes managerial administrative authority to
carry out its operations”). The political question doctrine when three factors are
present:

(1) Does the issue involve resolution of questions committed by the text

of the Constitution to a coordinate branch of Government?

(i) Would resolution of the question demand that a court move beyond

areas of judicial expertise?

(ii1) Do prudential considerations [for maintaining respect between the

three branches] counsel against judicial intervention?

Wilkins v Gagliardi, 219 Mich App 260, 265—-66; 556 NW2d 171 (1996).

Here, all three elements are met. The resolution of this issue is a future hearing
of a municipal body that is authorized under MCL 125.3815(9). The resolution of this
issue, as Plaintiff would have it, asks the Court to move into the Board and the
Planning Commission’s areas of expertise; namely, their internal operations and
statutorily authorized formulation of charges and hearings for potential removed

members. Lastly, prudential considerations strongly counsel against judicial

intervention—especially at this stage. Plaintiff has not shown any legal authority or



reason for intervention prior to a hearing. This matter may be revisited later, but present
prudential considerations advise against early intervention.

CONCLUSION AND RELIEF REQUESTED

Plaintiff’s complaint seeks to circumvent the Board of Trustees’ process and
invite judicial intervention prematurely. Plaintiff has alleged no injury in fact, only a
hypothetical injury based on the possible effort and expense of defending himself at
the upcoming hearing; that hypothetical injury does not provide him standing to bring
this action. Moreover, Plaintiff’s action should be dismissed when he has not alleged
how the Board of Trustees has failed to perform a legal duty and he has an adequate
remedy of a future claim after the hearing. Plaintiff is without standing, cannot show
the necessary predicates for superintending control, and the charges are supported by
substantial evidence.

Defendant requests that this Court dismiss Plaintiff’s action with prejudice.

Respectfully submitted:
GARAN LUCOW MILLER, P.C.

/s/John J. Gillooly

JOHN J. GILLOOLY (P41948)
Attorney for Defendant

1155 Brewery Park Blvd., Suite 200
Detroit, MI 48207

313.446.5501
jgillooly(@garanlucow.com

Dated: March 12, 2025

7071204
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PROOF OF SERVICE

STATE OF MICHIGAN)
) ss.
COUNTY OF WAYNE )

DENA MARIE SHEALY, being first duly sworn, deposes and says that she is
employed by GARAN LUCOW MILLER, P.C., and that on the 13™ day of March, 2025,
she served a copy of: Defendant Tyrone Township Board of Trustees’ Response in
Opposition to Plaintiff’s Verified Complaint and this Proof of Service upon:

C. Nicholas Curcio
CURCIO LAW FIRM, PLC
16905 Birchview Drive
Nunica, MI 49448


mailto:ncurcio@curciofirm.com
mailto:jgillooly@garanlucow.com
mailto:btigay@garanlucow.com

via electronic mail transmission in addition to enclosing same in a pre-addressed, pre-stamped
envelope and depositing same in the United States Mail.

/s/Dena Marie Shealy
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EXHIBIT A



TYRONE TOWNSHIP

CHARGE OF MALFEASANCE AND MISFEASANCE BY
PLANNING COMMISSION MEMBER, CHRIS ROPETA

WHEREAS, Trustee Chris Ropeta was appointed as Ex Officio member of the Tyrone
Township Planning Commission during the December 3, 2024 Tyrone Township Board
of Trustees’ meeting;

WHEREAS, it has come to the attention of the Board of Trustees of Tyrone Township that
Trustee Chris Ropeta, while the Ex Officio member of the Tyrone Township Planning
Commission, worked and consulted with Supervisor, Greg Carnes and Trustee, Dean
Haase to develop a plan to charge Tyrone Township Planning Commission members,
Jon Ward, Richard Erickson, Garrett Ladd, Kevin Ross and Bill Wood, with non-feasance;

WHEREAS, following the discussions among Chris Ropeta, Dean Haase and Greg
Carnes, a document was prepared and delivered to the Planning Commissioners
informing those Commissioners that the Tyrone Township Board is charging them with
non-feasance and requested that they appear before the Tyrone Township Board of
Trustees for a public hearing so that the commissioners could explain their position;

WHEREAS, the issue of charging the Planning Commissioners with non-feasance was
never raised at a scheduled Tyrone Township Board of Trustees meeting and many of
the Tyrone Tyrone Township Trustees were unaware that Chris Ropeta, Dean Haase and
Greg Carnes were drafting a letter naming charges of non-feasance or any other type of
feasance against the Planning Commissioners, and unaware until after the fact that the
charging document was delivered to the Planning Commissioners, and, therefore, the
document falsely and misleadingly, states that the Tyrone Township Board charged with
Planning Commissioners with non-feasance.

WHEREAS, the Planning Commission members that were provided with the purported
charging document spoke at a Tyrone Township Board of Trustees’ meeting and
expressed their outrage that such actions occurred;

NOW, THEREFORE, on Motion by to charge Chris
Ropeta, Ex Officio Member of the Planning Commission, with malfeasance and
misfeasance, and seconded by , and approved by a

majority vote of the Tyrone Township Board of Trustees, the Tyrone Township Board of
Trustees hereby charges Chris Ropeta, Ex Officio member of the Tyrone Township
Planning Commission with malfeasance and nonfeasance based upon the facts listed
above.

A public hearing will be held on the day of , 2025, during the at
Tyrone Township Board of Trustees meeting scheduled to begin at 7:00 pm where you
will be provided an opportunity to answer the charge of malfeasance and misfeasance,;




Please be advised that the Tyrone Township Board of Trustees may, at the conclusion of
that public hearing, decide to remove you as Ex Officio member of the Tyrone Township
Planning Commission;

Dated:

Pamela Moughler
Tyrone Township Clerk



EXHIBIT A
PART 2




TYRONE TOWNSHIP
REGULAR BOARD MEETING
APPROVED MINUTES - FEBRUARY 18, 2025 - PAGE 1

CALL TO ORDER
Supervisor Carnes called the meeting of the Tyrone Township Board to order with the Pledge of
Allegiance on February 18, 2025 at 7:02 p.m. at the Tyrone Township Hall.

ROLL CALL
Present: Supervisor Greg Carnes, Clerk Pam Moughler, Treasurer Jennifer Eden, Trustees Sara
Dollman-Jersey, Herman Ferguson, Dean Haase, and Chris Ropeta.

APPROVAL OF AGENDA — OR CHANGES
Trustee Ropeta moved to approve the agenda as amended. (Trustee Haase seconded.) The
motion carried; 4 ayes, 2 nays (Eden, Moughler).

The amendment moved Communication #2 “Letter from Curcio Law Firm” to New Business #6
worded as “Request to rescind Resolutions of Censure of Dean Haase, Chris Ropeta, and Greg
Carnes.”

APPROVAL OF CONSENT AGENDA
Regular Board Meeting Minutes — February 4, 2025
Closed Session Minutes — February 4, 2025
Treasurer’s Report — January 31, 2025
Clerk’s Warrants and Bills — February 12, 2025

Treasurer Eden moved to approve the consent agenda as presented. (Trustee Ferguson seconded.)
The motion carried; all ayes.

COMMUNICATIONS
1. Monthly budget report — January 2025

2—Letterfrom-Cureio-Law-FirmJanuary-16,-2025 moved to New Business #6

Clerk Moughler moved to receive and place on file Communication #1 as presented. (Treasurer
Eden seconded.) The motion carried; all ayes.

PUBLIC REMARKS
Several public comments were heard.

UNFINISHED BUSINESS
None.




TYRONE TOWNSHIP
REGULAR BOARD MEETING
APPROVED MINUTES - FEBRUARY 18, 2025 - PAGE 2

NEW BUSINESS
1. Township Support Emergency Operations Plan.

Treasurer Eden moved to approve the township’s Support Emergency Operations Plan,
designating Supervisor Greg Carnes as the emergency manager, Treasurer Jennifer Eden as the
first alternate and Clerk Pam Moughler as the second alternate. (Trustee Dollman-Jersey
seconded.) The motion carried; all ayes.

2. Release of budgeted funds to the Hartland Senior Center.

Trustee Haase moved to release the budgeted funds of $4,400 to Hartland Senior Center.
(Trustee Dollman-Jersey seconded.) The motion carried; all ayes.

3. Advanced Institute MMTA training for Treasurer and Deputy Treasurer.

Treasurer Eden stated the Deputy Treasurer will not be attending training. Clerk Moughler
moved to authorize the Treasurer to attend the Advanced Institute MMTA training. (Trustee
Ferguson seconded.) The motion carried; all ayes.

4. MAMC certification training for the Clerk.

Trustee Ferguson moved to authorize the Clerk to attend the MAMC certification training.
(Treasurer Eden seconded.) The motion carried; all ayes.

5. Quote from Chloride Solutions for road dust control.

Trustee Ferguson moved to accept the quote of $.229 per gallon from Chloride Solutions for road
dust control. (Clerk Moughler seconded.) The motion carried; all ayes.

6. Request to rescind Resolutions of Censure of Dean Haase, Chris Ropeta, and
Greg Carnes.

Trustee Ropeta moved to rescind the censure resolutions against himself, Trustee Haase, and
Supervisor Carnes. (Trustee Haase seconded.) A roll call vote was taken: Ropeta, yes; Haase,
yes; Eden, no; Carnes, yes; Ferguson, no; Dollman-Jersey, no; Moughler, no. The motion failed,;
3 ayes, 4 nays.



TYRONE TOWNSHIP
REGULAR BOARD MEETING
APPROVED MINUTES - FEBRUARY 18, 2025 - PAGE 3

7. Status of Chris Ropeta’s ex-officio membership on the Planning Commission.

Clerk Moughler moved to charge Trustee Ropeta with malfeasance and misfeasance and to
schedule a public hearing to consider his removal as ex-officio from the Planning Commission.
The charges for malfeasance and misfeasance are for the following reasons:

Trustee Ropeta conspired to conceive and actively participated in drafting a letter to the
Planning Commission members informing them that the “Township Board” was charging
them with nonfeasance and requested they appear before the Board for a public hearing to
explain their position;

Trustee Ropeta conducted township business in the name of the Township Board and
thereby misrepresented the Board and its authority;

Language written in the letter directly stated that the “Township Board” made a
collective decision to charge planning commissioners with nonfeasance, even though
there was never a publicly held meeting of the township board, quorum present, or vote
taken;

Trustee Ropeta was present upon letter delivery, knowing the letter held false statements
that would adversely impact fellow planning commissioners.

(Trustee Dollman-Jersey seconded.) A roll call vote was taken: Ropeta, no; Haase, no; Eden,
yes; Carnes, no; Ferguson, yes; Dollman-Jersey, yes; Moughler, yes. The motion carried; 4 ayes,

3 nays.

MISCELLANEQOUS BUSINESS

None.

PUBLIC REMARKS

Several public comments were heard.

ADJOURNMENT

Treasurer Eden moved to adjourn. (Clerk Moughler seconded.) The motion carried; all ayes.
The meeting adjourned at 8:55 p.m.



EXHIBIT B



8420 Runyan Lake Road ¢ Fenton, Michigan 48430-9439 ¢ (810) 629-8631  Fax (810) 629-0047

RESOLUTION #250103
TYRONE TOWNSHIP, LIVINGSTON COUNTY

RESOLUTION OF CENSURE OF TRUSTEE CHRIS ROPETA

WHEREAS, it has come to the attention of the Board of Trustees of Tyrone Township
("Board") that Trustee Chris Ropeta has engaged in conduct deemed inappropriate and not in
alignment with the Township's standards and ethical guidelines;

WHEREAS, the Board has reviewed the actions and decisions made by Trustee Chris
Ropeta in the execution of his duties and found discrepancies that warrant formal censure;

WHEREAS, the actions of Trustee Chris Ropeta, which are inconsistent with the
expectations and responsibilities of his office, includes:

1. Working with Tyrone Township Supervisor, Greg Carnes and Trustee Dean Haas to
generate a document bearing text that directly suggests that it was an official Tyrone
Township document approved by the Tyrone Township Board of Trustees charging certain
Tyrone Township Planning Commission Members with non-feasance and scheduling a date
for a hearing before the Tyrone Township Board to answer the charge of non-feasance
when:

a.

There was no public meeting of the Tyrone Township Board of Trustees to approve
charging Township Planning Commission Members with non-feasance;

b. Several Officers and Trustees of the Tyrone Township Board of Trustees were never
made aware that the document was being generated;

¢. The document was generated without asking for the input or opinion of many of the
Officers and Trustees of the Tyrone Township Board of Trustees;

d. The document was generated after meeting, either in person or with electronic
communications, with other Board of Trustee members, for the purpose of obtaining
support from those other Trustees and possibly in violation of the Open Meetings Act;

e. There was insufficient time for publication of notice to the public of the hearing where
the Township Planning Commission Members would have the opportunity to answer
the charge of non-feasance;

2. Helping generate the document charging certain Planning Commission members with non-

feasance with the intention of intimidating certain Planning Commission members so that
those members would resign their positions on the Planning Commission;

www.tyronetownship.us




3 Violating his own promise of transparency when he conducted himself as described above;

NOW, THEREFORE, BE IT RESOLVED that the Board of Trustees of Tyrone
Township formally censures Trustee Chris Ropeta for his aforementioned conduct;

BE IT FURTHER RESOLVED that the Board provides this censure as a formal
reprimand and reminder of the standards expected of all township officials, and notes that further
inappropriate conduct may result in additional actions, up to and including removal from office as
per the applicable laws and regulations.

RESOLVED BY: Trustee Ferguson
SUPPORTED BY: Trustee Dollman-Jersey

VOTE: Carnes, no; Dollman-Jersey, yes; Ropeta, no; Ferguson, yes; Eden, yes; Haase, no;
Moughler, yes.

ADOPTION DATE: January 7, 2025
CERTIFICATION OF THE CLERK

The undersigned, being the duly qualified and acting Clerk of Tyrone Township, Livingston
County, Michigan, hereby certifies that (1) the foregoing is a true and complete copy of a resolution
adopted by the Township Board at a regular meeting, held on January 7, 2025, at which meeting a
quorum was present and remained throughout, (2) the original thereof is on file in the records in
my office, (3) the meeting was conducted, and public notice thereof was given, pursuant to and in
full compliance with the Open Meetings Act (Act No. 267, Public Acts of Michigan, 1976, as
amended) and (4) minutes of such meeting were kept and will be or have been made available as
required thereby.

LrmlaMuawhie

Pamela Mougﬁl&r
Township Clerk

2

Resolution #250103
Censure of Trustee Chris Ropeta
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PART 1




Great, thanks!

Thu, Dec 5 at 8:03 PM
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PART 2




The letter looks
great and i agree
the bylaws support

us
e Popiten
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Yes has to be
address to each
individual

Sat, Dec 7 at 1113 AM

e Propedze
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Dean -

Lol but they will be
surprised when
they get there letter
of charges and will
probably have to
reelect officers

He cant has to be
worded pretty
much as we sent
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PART 5




Dean -

worded pretty
much as we sent

He wont be home
till tomorrow
sometime

.
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EXHIBIT D
PART 2



| emailed my letter
to PC members
Look good?

Chnia hopatz—
Tue, Dec 10 at 10:20 PM

| can't sleep cause
I'm praying we are
doing the right
thing
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PART 3



Wed, Dec 11 at 1:01PM

Pam just lost it with
me because | did
not include her and
Jennifer on the
letter discussion.

| am in trouble

Wed, Dec 11 at 5:59PM




EXHIBIT D
PART 4



From Herm:

This is not good. |
will not vote for
anything that | don't
feel comfortable
about. Poor
communication
with mel!




EXHIBIT E
PART 1




~? Chris Ropeta

From: Greg Carnes <gcarnes@tyronetownship.us>
Sent: Tuesday, December 10, 2024 3:12 PM

To: Dean Haas; Chris Ropeta

Subject; Agenda

Attachments: 12-17-2024 Agenda Preliminary.docx

NOT for publication or discussion. | need to deliver letters to Planning Commissioners.



EXHIBIT E
PART 2




Garret Ladd

Tyrone Planning Commission

Your attendance record during the 2024 calendar year at Planning Commission meetings is less
than 80% of held meetings.

As a result of this the Township Board is charging you with non-feasance.

The Township Board wilt hold a pubtic hearing (line item on the agenda of the December 17,2024 at
7:00pm meeting) and your attendance is requested so you can explain your position,

Thank-You

Greg Carnes - Tyrona Township Supervisor




EXHIBIT F



Fwd: Non-Feasance Letter

e Sl e i e SR N L R T

From Dean Haase <deanhhaase@hotmail.com>
Date Thu 12/5/2024 925 PM
To  GREG Carnes <carnesgj@hotmail.com>

@J 3 attachments (382 KB)
mcl-Act-33-0f-2008.pdf; mcl-Act-1 10-0f-2006.pdf; PLANNING-COMMISSION-BYLAWS-201 8.pdf;

To <NAME>
Tyrone Township Planning Commission

Due to your attendance during calendar year 2024, you have attended less than 80% of held meetings and as a
resuit, we are bringing you up on charges of non-feasance. We will hold a public hearing where you will be able to
defend yourself for possible removal from your appointment. If you do not show up for this meeting (date tc be
determined), then the Tyrone Township Board will notify you of our decision regarding your appointment after the
meeting is held.

Greg Carnes
Tyrone Township Supervisor Sent from my iPad

Begin forwarded message:

From: Chris Ropeta <chris@gridroads.net>
Date: December 5, 2024 at 8:03:22 PM EST
To: Dean Haase <deanhaase@hotmail.com>
Subject: Non-Feasance Letter

Hi Dean, here is the |letter we spoke about. 1 am also including copies of the 2 Michigan laws that
govern the planning commission for your reference if you desire, but this is the primary section that
speaks about removal of a member.

Page 4 of the attached Michigan Planning Enabling Act. Act 33 of 2008
125.3815 Planning commission; membership; appointment; terms; vacancy; representation;
gualifications; ex-officio members; board serving as planning commission; removal of member;

conditions; conflict of interest; additional requirements

Section 15, subsection (2} on page 5 states:
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Thu, Dec 5 at 5:58PM

Doesn’'t matter
want ever is easier
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Court of Appeals, State of Michigan

ORDER
Stephen L. Borrello
In re Jarzynka Presiding Judge
Docket No. 361470 Michael J. Kelly
LC No. 22-000044-MM Michael F. Gadola

Judges

The complaint for superintending control is DISMISSED because plaintiffs Jerard M.
Jarzynka, Christopher R. Becker, Right to Life of Michigan, and the Michigan Catholic Conference lack
standing to seek superintending control.

Plaintiffs seek superintending control over Court of Claims Judge Elizabeth L. Gleicher.
Their complaint relates to Court of Claims Case No. 22-000044-MM, Planned Parenthood of Mich v Mich
Attorney General. The parties to the Court of Claims action are Planned Parenthood of Michigan and Dr.
Sarah Wallett (the plaintiffs); the Attorney General of the State of Michigan (the defendant); and the
Michigan House of Representatives and the Michigan Senate (collectively, the Legislature) (the
intervening parties). On May 17, 2022, Judge Gleicher entered a preliminary injunction in the Court of
Claims case which, in relevant part, purported to enjoin Michigan county prosecutors from enforcing MCL
750.14.1

We invited the parties to this action to submit supplemental briefs addressing whether
dismissal for lack of jurisdiction was warranted under MCR 3.302. In re Jarzynka, unpublished order of
the Court of Appeals, entered June 27, 2022 (Docket No. 361470). Having received supplemental briefs
from plaintiffs and from Planned Parenthood of Michigan (who filed an appearance as an other party in
this action), we conclude that dismissal for lack of jurisdiction is not warranted. “Superintending control
is an extraordinary remedy, and extraordinary circumstances must be presented to convince a court that
the remedy is warranted.” In re Wayne Co Prosecutor, 232 Mich App 482, 484; 591 NW2d 359 (1998).
“Superintending control is available only where the party seeking the order does not have another
adequate remedy.” In re Payne, 444 Mich 679, 687; 514 NW2d 121 (1994) (emphasis added), citing
MCR 3.302(B). An appeal available to the party seeking an order of superintending control is “another
adequate remedy” that is available to the party seeking the order , and it requires denial of the request.
MCR 3.302(D)(2); In re Payne, 444 Mich at 687.

An appeal of the Court of Claims’ order is not available to either Right to Life of Michigan
or the Michigan Catholic Conference, neither of whom were parties to the Court of Claims’ action.

I'MCL 750.14 prohibits any person from administering any drug or substance or utilizing any instrument
to procure a miscarriage unless necessary to preserve a woman’s life.



Therefore, dismissal of their complaint for superintending control is not mandated under MCR
3.302(D)(2).

As it relates to Jarzynka and Becker, Planned Parenthood of Michigan argues that they are
state officials subject to the jurisdiction of the Court of Claims. As a result, they contend that, like the
Legislature, Jarzynka and Becker could have intervened in the Court of Claims action and, subsequently,
could have appealed the Court of Claims’ decision. County prosecuting attorneys, however, are local
officials, not state officials.

“The Court of Claims is a court of legislative creation” designed to “hear claims against
the state.” Council of Organizations & Others for Ed About Parochiaid v State of Michigan, 321 Mich
App 456, 466-467; 909 NW2d 449 (2017) (quotation marks and citation omitted). MCL 600.6419(1)(a)
grants the Court of Claims jurisdiction:

To hear and determine any claim or demand, statutory or constitutional . .. or any demand
for monetary, equitable, or declaratory relief . . . against the state or any of its departments
or officers notwithstanding another law that confers jurisdiction of the case in the circuit
court.

In relevant part, MCL 600.6419(7) defines “the state or any of its departments or officers” to include “an
officer . . . of this state . . . acting, or who reasonably believes that he or she is acting, within the scope of
his or her authority while engaged in or discharging a governmental function in the course of his or her
duties.” Our Supreme Court has determined that county prosecutors are “clearly local officials elected
locally and paid by the local government.” Hanselman v Killeen, 419 Mich 168, 188; 351 NW2d 544
(1984). Moreover, our Supreme Court has stated that a reviewing court should consider the following
four factors to determine if an entity is a state agency that is subject to the jurisdiction of the Court of
Claims:

(1) whether the entity was created by the state constitution, a state statute, or state agency
action, (2) whether and to what extent the state government funds the entity, (3) whether
and to what extent a state agency or official controls the actions of the entity at issue, and
(4) whether and to what extent the entity serves local purposes or state purposes. [Manuel
v Gill, 481 Mich 637, 653; 753 NW2d 48 (2008).]

The test requires an examination of the “totality of the circumstances” to determine “the core nature of an
entity” so as to ascertain “whether it is predominantly state or predominantly local.” /d. at 653-654. We
adopt this test in order to determine whether a county prosecutor is a state official under MCL 600.6419(7).

First, the office of a county prosecutor was created by our State Constitution. Michigan’s
1963 Constitution addresses county prosecutors in Article VII, which governs “Local Government.”
Const 1963, art 7, § 4 provides:

There shall be elected for four-year terms in each organized county a sheriff, a county clerk,
a county treasurer, a register of deeds and a prosecuting attorney, whose duties and powers
shall be provided by law.



Further, the general duties of county prosecutors are set forth by statute. MCL 49.153 provides that:

The prosecuting attorneys shall, in their respective counties, appear for the state or county,
and prosecute or defend in all the courts of the county, all prosecutions, suits, applications
and motions whether civil or criminal, in which the state or county may be a party or
interested. [Emphasis added.]

While MCL 49.153 states that county prosecutors “shall appear for the state,” their
authority is explicitly limited to “their respective counties.” We conclude that because our state
constitution addresses county prosecutors as part of local government and because their authority is
limited to their respective counties, the first Manuel factor cuts against a finding that county prosecutors
are state officials. See Manuel, 481 Mich at 653.The next inquiry is “whether and to what extent the state
government funds the entity.” Manuel, 481 Mich at 653. As recognized in Hanselman, 419 Mich at 189,
county prosecutors are generally locally funded. Indeed, MCL 49.159(1) provides that “[t]he prosecuting
attorney shall receive compensation for his or her services, as the county board of commissioners, by an
annual salary or otherwise, orders and directs.” Accordingly, this factor weighs in favor of a determination
that county prosecutors are local, not state officials.

The next inquiry is “whether and to what extent a state agency or official controls the actions of
the entity at issue.” Manuel, 481 Mich at 653. This Court has recognized that the Attorney General has
supervisory authority over local prosecutors. See Shirvell v Dep’t of Attorney Gen, 308 Mich App 702,
751; 866 NW2d 478 (2015), citing MCL 14.30. MCL 14.30 provides that “[t]he attorney general shall
supervise the work of, consult and advise the prosecuting attorneys, in all matters pertaining to the duties
of their offices.” Yet, despite the Attorney General’s supervisory authority, county prosecutors retain
substantial discretion in how to carry out their duties under MCL 49.153. See Fieger v Cox, 274 Mich
App 449, 466; 734 NW2d 602 (2007) (“Pursuant to MCL 49.153, prosecuting attorneys in Michigan
possess broad discretion to investigate criminal wrongdoing, determine which applicable charges a
defendant should face, and initiate and conduct criminal proceedings.”). Because county prosecutors have
substantial discretion to carry out their duties to prosecute and defend cases in their respective counties,
the fact that the Attorney General has supervisory authority does not transform what is otherwise a local
official into a state official.

The final inquiry is “whether and to what extent the entity serves local purposes or state
purposes.” Manuel, 481 Mich at 653. Taking all of the above into consideration, a county prosecutor
represents the state in criminal matters (and in child protective proceedings),? but their authority only
extends to matters in their respective counties and they exercise independent discretion in carrying out
those duties. Stated differently, notwithstanding that county prosecutors represent the State of Michigan,
they serve primarily local purposes involving the enforcement of state law within their respective counties.

In light of the four-part inquiry from Manuel, we conclude that, under the totality of the
circumstances, the core nature of a county prosecutor is that of a local, not a state official. Because county
prosecutors are local officials, jurisdiction of the Court of Claims does not extend to them. See Mays v

2 See Messenger v Ingham Co Prosecutor, 232 Mich App 633, 640; 591 NW2d 393 (1998) (stating that
county prosecutors act “as the state’s agent for effectuation of the obligations of parens patriae in matters
concerning the custody or welfare of children . ...”).



Snyder, 323 Mich App 1, 47; 916 NW2d 227 (2018) (“The jurisdiction of the Court of Claims does not
extend to local officials.”). As a result, plaintiffs Jarzynka and Becker could not intervene in the Court of
Claims action and an appeal of the Court of Claims’ decision was not available to them. Dismissal of the
county prosecutors is, therefore, not warranted under MCR 3.302(D)(2).

We next consider whether the availability of an appeal by a party other than the party
seeking superintending control is sufficient to deprive this Court of jurisdiction under MCR 3.302(D)(2).
We conclude that, under the circumstances of this case, it is not. First, as the defendant in the Court of
Claims action, the Attorney General could have appealed the decision enjoining it from enforcing MCL
750.14. The Attorney General, however, declined to do so. Second, as the Michigan House of
Representatives and the Michigan Senate are intervening parties in the Court of Claims action, an appeal
of that decision was available to them. They have, in fact, filed an application for leave to appeal the
decision of the Court of Claims. However, that application remains pending, and there is no guarantee
that leave to appeal will be granted or will otherwise be decided on the merits. We conclude that, under
the facts of this case, the possibility that the decision by the Court of Claims may be challenged in an
appeal brought by an individual or entity other than the one seeking superintending control is not the
equivalent of “another adequate remedy available to the party seeking the order” of superintending
control. MCR 3.302(B) (emphasis added). As a result, dismissal of the complaint for superintending
control is not warranted based on the fact that an appeal is available to the Attorney General or to the
Legislature.

Having determined that the complaint for superintending control does not fail for want of
jurisdiction under MCR 3.302, we next turn to whether plaintiffs’ complaint for superintending control
must be dismissed for lack of standing. It is well-established that “a party seeking an order for
superintending control must still have standing to bring the action.” Beer v City of Fraser Civil Serv
Comm, 127 Mich App 239, 243; 338 NW2d 197 (1983). “Standing is the legal term to be used to denote
the existence of a party’s interest in the outcome of a litigation; an interest that will assure sincere and
vigorous advocacy.” Id. “A party lacks standing to bring a complaint for superintending control where
plaintiff has shown no facts whereby it was injured.” Id. Here, as a legal cause of action is not provided
to plaintiffs at law, this Court must determine whether plaintiffs have standing. See Lansing Sch Ed Ass’n
v Lansing Bd of Ed, 487 Mich 349, 372; 792 NW2d 686 (2010). Under such circumstances, “[a] litigant
may have standing ... if the litigant has a special injury or right, or substantial interest, that will be
detrimentally affected in a manner different from the citizenry at large ....” Id.

Plaintiffs Jarzynka and Becker contend that they have standing because the Court of
Claims’ preliminary injunction purports to bind them. The preliminary injunction provides in relevant
part:

(1) Defendant [i.e., the Attorney General] and anyone acting under defendant’s
control and supervision, see MCL 14.30, are hereby enjoined during the pendency of this
action from enforcing MCL 750.14;

(2) Defendant shall give immediate notice of this preliminary injunction to all state
and local officials acting under defendant’s supervision that they are enjoined and
restrained from enforcing MCL 750.14[.]



Although the injunction purports to enjoin anyone acting under the Attorney General’s
control and supervision, MCL 14.30 does not give the Attorney General “control” over county
prosecutors. Rather, it provides that “[t]he attorney general shall supervise the work of, consult and advise
the prosecuting attorneys, in all matters pertaining to the duties of their offices.” Thus, although the
Attorney General may supervise, consult, and advise county prosecutors, MCL 14.30 does not give the
Attorney General the general authority to control the discretion afforded to county prosecutors in the
exercise of their statutory duties.>

Moreover, under MCR 3.310(C)(4), an order granting an injunction “is binding only on the
parties to the action, their officers, agents, servants, employees, and attorneys, and on those persons in
active concert or participation with them who receive actual notice of the order by personal service or
otherwise.” As recognized by Planned Parenthood of Michigan in a footnote in their supplemental brief
filed on July 1, 2022, in this action, plaintiffs Jarzynka and Becker are not parties to the action before the
Court of Claims. Further, as local officials, they could not be parties to the Court of Claims action. See
Mays, 323 Mich App at47. Nor are they the officers, agents, servants, employees, or attorneys of the
parties, i.e., the Attorney General, Planned Parenthood of Michigan, or Dr. Wallett. Additionally, they
are not “in active concert or participation” with those parties given that the Attorney General, Planned
Parenthood, and Dr. Wallett appear to agree that MCL 750.14 should not be enforced.

We conclude that on the facts before this Court, plaintiffs Jarzynka and Becker are not and
could not be bound by the Court of Claims’ May 17, 2022 preliminary injunction because the preliminary
injunction does not apply to county prosecutors. As a result, Jarzynka and Becker cannot show that they
were injured by the issuance of the preliminary injunction. See Beer, 127 Mich App at 243, or that they
have “a special injury or right, or substantial interest, that will be detrimentally affected in a manner
different from the citizenry at large,” Lansing Sch Ed Ass’n, 487 Mich at 372. And, because they lack
standing, their complaint for superintending control must be dismissed.

Plaintiffs Right to Life of Michigan and the Michigan Catholic Conference also lack
standing. Although they do not favor the preliminary injunction, they have not suffered any injury as a
result of it, Beer, 127 Mich App at 243, nor have they shown the existence of “a special injury or right, or
substantial interest, that will be detrimentally affected in a manner different from the citizenry at large,”

3 Although MCL 14.30 does not give the Attorney General the ability to control county prosecutors, other
statutory provisions give the Attorney General limited control over county prosecutors. For example,
MCL 49.160(2), provides that the Attorney General may determine that a county prosecutor is
“disqualified or otherwise unable to serve.” Under such circumstances, the Attorney General “may elect
to proceed in the matter or may appoint a prosecuting attorney or assistant prosecuting attorney who
consents to the appointment to act as a special prosecuting attorney to perform the duties of the prosecuting
attorney in any matter in which the prosecuting attorney is disqualified or until the prosecuting attorney
is able to serve.” Even that “control” over the prosecuting attorney, however, is limited. MCL 49.160(4)
expressly provides that “[t]his section does not apply if an assistant prosecuting attorney has been or can
be appointed by the prosecuting attorney . . . to perform the necessary duties . . . or if an assistant
prosecuting attorney has been otherwise appointed by the prosecuting attorney pursuant to law and is not
disqualified from acting in place of the prosecuting attorney.”



Lansing Sch Ed Ass’n, 487 Mich at 372. Their complaint for superintending control, therefore, must also
be dismissed for lack of standing.
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If this opinion indicates that it is “FOR PUBLICATION,” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

JOSEPH NICHOLS, UNPUBLISHED
January 15, 2019
Plaintiff-Appellant,
and
MATTHEW HEMELBERG
Plaintiff,
v No. 341699
Macomb Circuit Court
CITY OF FRASER and CITY OF FRASER CITY LC No. 2017-000053-AS
COUNCIL,

Defendants-Appellees.

Before: LETICA, P.J., and CAVANAGH and METER, JJ.
PER CURIAM.

Plaintiff-appellant, Joseph Nichols, appeals by right an order denying his motion for a
writ of superintending control arising from his removal as the city of Fraser’s mayor by the city
council following a hearing to consider allegations of sexual harassment made by city
employees.! We affirm.

In November 2015 Nichols was elected to a four-year term as mayor of Fraser. Matthew
Hemelberg was on Fraser’s city council and also served as acting mayor. On January 3, 2017, D.
Wayne O’Neal was appointed interim city manager for the city of Fraser. After the city council
meeting held on that date, O’Neal purportedly observed both Nichols and Hemelberg engage in

! Plaintiff Matthew Hemelberg, who was a city council member and served as acting mayor, was
also removed from office by the city council following this hearing. He was a party to the circuit
court action, but has not appealed the decision.



sexually harassing behavior. Specifically, O’Neal saw Nichols give the then-finance director and
city treasurer, Mary Jaganjac, a bear hug and kiss on her lips, and he saw Hemelberg massage the
shoulders of the director of the library, Lorena McDowell. Subsequently, O’Neal conducted an
investigation which included meeting with both of these women and they told him that the
behaviors of Nichols and Hemelberg made them feel uncomfortable. Thereafter, in May 2017,
Thomas Fleury, an attorney who specialized in employment and labor relations law, was retained
to conduct an independent investigation.

On June 8, 2017, Fleury advised O’Neal that his 16-page report pertaining to this
investigation was complete. The lengthy report summarized his interviews with several city
employees, and attached to it were O’Neal’s notes, as well as letters written by Jaganjac and
McDowell detailing their experiences. In the interview with O’Neal, O’Neal detailed his initial
observations and follow-up conversations with Jaganjac and McDowell. Fleury interviewed
Jaganjac who, in brief, stated that Nichols’ unprofessional behavior began almost immediately
after she started working for the city. He hugged her often and, over time, the hugs got more
offensive. He would also kiss her cheek at times. Nichols would look at her in a sexual way,
and made sexually-oriented statements such as that he liked watching her leave. He would also
spend an inordinate amount of time in Jaganjac’s office which made her so uncomfortable that
she would close her office door so that he would think she was not there and, at other times, she
would leave when he arrived. After she asked Nichols to stop hugging her, his demeanor toward
her completely changed. He spoke to her in a condescending and degrading manner, and also
tried to embarrass her at council meetings.

Fleury also interviewed Leah Brown, a 25-year old clerk in the building department and
someone to whom Nichols and Hemelberg would have no professional reason to seek out.
Nevertheless, they did. And their conversations were oftentimes “totally unprofessional and of a
sexual nature.” They would discuss photos on their cell phones of “half naked ladies” and
Nichols looked at her in a sexual manner. He commented that she looked good in leggings,
unlike a woman he saw at an event who was wearing leggings and her “camel toe was in my
face.” Another time when she was shopping at Meijer’s, Brown heard Nichols yell out to her,
“Hey pretty baby,” and he later joked about it when she saw him at work. Hemelberg also leered
at her in a sexual manner and one time when she bent over for something, he commented saying,
“Nice view over there.” Another time Hemelberg came up behind her while she was sitting at
her desk and he started to rub her shoulders.

Michele Kwiatkowski, the systems administrator who had worked for the city for 24
years, was also interviewed by Fleury. She told Fleury that there were rumors regarding
Jaganjac and Nichols because of his outward displays of affection toward her. She and O’Neal
observed Nichols give Jaganjac a bear hug and kiss on her lips in January 2017 after a city
council meeting. Kwiatkowski asked Jaganjac if she was okay and Jaganjac responded, “No, I
need to get out of here. The mayor won’t leave me alone.” Jaganjac indicated that Nichols
would “corner her” and she would have to leave the office to dodge him. Kwiatkowski said that
they had all observed Nichols’ behavior. Kwiatkowski also told Fleury that she had spoken to
Brown about Nichols and Hemelberg. Brown admitted that they bothered her and that she did
not want to be alone with them. Hemelberg would sit at a desk near to Brown and just stare at
her for long periods of time. Because Brown was scared to be alone with either of them, Brown
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would text message Kwiatkowski whenever either of them came into the office so that
Kwiatkowski could protect her.

Fleury also interviewed Kelly Dolland, the city clerk. She had heard Nichols and
Hemelberg engaged in conversations with another office worker named Jennifer and they would
use vulgar sexual terms like “tits,” “ass,” “boobs,” and “screw.” She had heard them say things
like, “I’d like to bag that one,” “I’d like to screw that one,” and that they would like to “f--k
Jamie.” Dollard said that Nichols and Hemelberg were bullies and would retaliate when they
became aware of the sexual harassment investigation. They liked to “play mind games” and
intimidate people whenever they could. After a council meeting at which a female resident had
said something Nichols did not agree with, Dollard heard Nichols tell the resident—in front of
numerous witnesses—that “the night before, he had her mom’s mouth on his balls.”

Lorena McDowell, the director of the library, was also interviewed by Fleury and she was
extremely nervous and hesitant to talk because she needed city council support for the library
programs. She understood that the law prohibited retaliation for participating in a sexual
harassment investigation, but she did not believe the law would protect her in reality. In any
case, she realized this investigation was necessary. Overall, she believed Nichols’ behavior was
“creepy” in the way he gave people hugs and by the things he said. Both Nichols and Hemelberg
had treated her in a sexual manner that was offensive and unacceptable. For instance, the first
time Nichols met her he appeared to be surprised by her looks and actually looked her up and
down. When she offered her hand for a hand shake, he took it in both of his hands and brought it
up to his face. As he was walking away, she heard him tell the person he was with something to
the effect of how she was good looking. Another time, she was pumping gas at a gas station and
heard her name being called out. Nichols then drove up to her, got out of his truck, and gave her
a close hug that was too close and too long, causing her to feel very uncomfortable. He then
made statements about being supportive of the library and that he was going to support a millage
which could result in her becoming a full-time director with a substantial pay raise. McDowell
believed that he was “coming on to her” and implying that if she got along and did what he
wanted, she and the library would benefit. She told the previous city manager about this
incident, as well as her husband. McDowell also told Fleury about Hemelberg coming up behind
her after a council meeting in January 2017 and rubbing her shoulders. He was so close that she
could feel his upper body on her back. She did not welcome this behavior and she felt very
uncomfortable.

Fleury’s report indicated that both Nichols and Hemelberg declined to appear for an
interview and had retained counsel.

Fleury’s report included his findings following his investigation. He concluded that the
witnesses were credible. They had no ulterior motive for participating in this investigation. To
the contrary, they all feared retaliation and harsh treatment because of their participation but felt
the behavior had to be stopped. Fleury concluded that both Nichols and Hemelberg engaged in
verbal and physical conduct of a sexual nature. The behavior was pervasive, occurring on
numerous occasions to different employees, and was totally unwelcome by the employees. This
behavior substantially interfered with the employees’ employment and created an intimidating,
hostile, or offensive environment. For instance, Jaganjac had to actually leave to avoid contact,
and Brown would text Kwiatkowski for protection whenever they appeared. While there was no
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direct evidence that Nichols and Hemelberg sought sexual favors, employees were left with the
impression that if they did not respond favorably to the verbal and physical sexual conduct, they
would suffer some type of retaliation in the terms and conditions of their employment. Their
behavior “was totally inappropriate and unacceptable in the workplace, and diminished the
professionalism of employees of the City.” In light of his findings, Fleury recommended that the
city council take prompt remedial action. Fleury noted that the potential for retaliation,
particularly by Nichols, was extremely high considering that they were high-ranking officials
with substantial authority and that, after Jaganjac complained to Nichols, he became negative
and abusive towards her. Fleury noted that it was up to city council to remediate the situation as
set forth in the Fraser City Charter and rules adopted by the city, which he had not interpreted for
purposes of his report.

At a subsequent city council meeting, a motion passed to hold a hearing in conformity
with Section 5.2 of the Fraser City Charter regarding the removal of both Nichols and Hemelberg
for misconduct in office as set forth in MCL 168.327 for sexual harassment. Thereafter, attorney
Robert Huth, Jr. was retained to serve as special counsel to assist the city council as the presiding
tribunal over the hearing. Attorney Huth sent a letter to Nichols and Hemelberg advising them
that a hearing on the allegations of sexual harassment against them would be held on September
18, 2017, at the city hall. They could be represented by counsel, and could cross-examine
witnesses, call witnesses, testify on their own behalf, and present any other evidence appropriate
to respond to the charges.

In response to a letter requesting clarification that was sent on behalf of Nichols and
Hemelberg by their attorney, Angela Mannarino, Huth sent another letter that stated: “Pursuant
to the investigation conducted by Mr. Fleury, the Council voted to hold a hearing to investigate,
take testimony, and determine whether Mayor Nichols’ and/or Acting Mayor Hemelberg’s
actions, including, but not limited to alleged sexual harassment and other acts of harassment,
intimidation and/or retaliation as described in the investigative report, constitute ‘misconduct in
office’ as described in Section 5.2 of the City of Fraser Charter.” Huth acknowledged that such
misconduct must be related to the performance of their duties as officers and not simply their
characters as private persons, and accordingly, “the hearing is the proper forum for the City
Council to determine the validity or invalidity of these allegations as applied against this
standard.” Huth also stated that the city had an obligation to fully investigate such allegations to
avoid liability under state and federal laws.

Subsequently, Nichols and Hemelberg sought a preliminary injunction to enjoin the
removal hearing, which was denied by the Macomb Circuit Court.

On September 18, 2017, the Fraser City Council conducted the special tribunal hearing.
All seven of the council members were present, including Nichols and Hemelberg. Retired
Macomb Circuit Court Judge Peter J. Maceroni presided over the hearing at the request of city
council. His role was to conduct the order of the hearing and respond to issues as well as
objections. Before the hearing proceeded, Huth provided the city council with a memorandum of
law which was also provided to opposing counsel, Mannarino. Then Huth conducted voir dire of
the five voting council members and each stated that they would not make a decision on the
matters until they had heard all of the testimony. During voir dire conducted by Mannarino,
three council members admitted that they had previously expressed negative opinions about this
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matter. But when asked by Judge Maceroni whether they agreed with the statement that they all
had to have an open mind, they had to listen to the witnesses, and then make their decision, all of
the council members responded in the affirmative.

Before providing testimony, each witness was sworn in by Judge Maceroni. Fleury was
the first witness. He had practiced law for about 45 years and specialized in employment and
labor relations. He conducted an investigation in this matter at the request of O’Neal. City
employees were interviewed alone by him and then he prepared his report which was provided to
the city council. Mannarino objected to city council having and considering the report, but Judge
Maceroni overruled the objection because city council already had the report and had relied on
that report in deciding to have the hearing. Fleury testified that the witnesses he interviewed
were extremely credible. He concluded that they were credible because: they had no ulterior
motives, they were even reluctant to be interviewed, they were concerned about their safety and
their employment, they were afraid of retaliation, their sentiment and emotion came across very
strongly, they were clear and concise, they did not contradict themselves, and they were
emotional at times. Following his investigation, Fleury concluded that Nichols and Hemelberg
engaged in unwelcome verbal and physical conduct of a sexual nature and the misconduct
substantially interfered with the employees’ employment by creating an intimidating, hostile, and
offensive environment. He believed the conduct rose to the level that warranted removal from
their public offices.

The second witness was O’Neal, the Fraser City Manager. He had worked in municipal
government since 1975. After a leading question was asked by Huth, Mannarino objected but
the objection was overruled on the ground that the Michigan Rules of Evidence did not govern
the proceeding. O’Neal testified that he was at a city council meeting in January 2017 when he
observed Hemelberg massaging the shoulders of the librarian and the massage appeared to be
unwanted. O’Neal also saw Nichols embracing and kissing the face of the then-finance director
and city treasurer, Jaganjac. Later O’Neal spoke to both women and they confirmed that the
conduct was unwelcome and they were uncomfortable with that conduct. Mannarino objected to
O’Neal offering hearsay testimony, but the objection was overruled on the ground that the rules
of evidence did not govern the hearing. O’Neal believed that he had a legal obligation to take
prompt action through an independent investigation and Fleury was recommended.

The third witness to be sworn in was Leah Brown. She had worked for the city for three
years and worked in the building department. In her job there was no reason for her to have any
contact with Nichols or Hemelberg, but she did have contact with them from time to time. She
recalled one incident when she was wearing leggings and Nichols commented that, while not
everyone could, she could wear leggings. He went on to say that he was recently at an event and
women who were wearing leggings “had their camel toes in my face.” This sexual conversation
was “completely unwanted.” Another time she was working with her supervisor when Nichols
and Hemelberg began discussing their weekend. They showed some photos of half-dressed
women who they claimed wanted their pictures taken with them. Another council member was
present at that time, Yvette Foster. On cross-examination, Brown testified that she did not make
a complaint about this offensive conduct because they held positions of power and she felt
uncomfortable, nervous, and intimidated.



The fourth witness was Michele Kwiatowski. She had worked for the city for about 24
years and was the systems administrator. Her husband also worked for the city as a DPW worker
and one day in 2016 he was sent by his supervisor to do some hot patch work in the parking lot
of a business located in Roseville that was owned by Hemelberg’s father. After a citizen made a
complaint, Kwiatowski’s husband got written up so he wrote a letter to the city council
explaining what happened. From that time on she had problems at work, including questioning
by Hemelberg and Nichols as to how her position was created, how she got her job, challenging
her qualifications and such. There had been over 200 documented contacts from them but,
before the hot patch incident, she had three contacts with Nichols and Hemelberg.

Kwiatowski was asked if she had observed behavior by Nichols or Hemelberg that she
thought was inappropriate as related to the sexual harassment charges and she responded that
many times when they were in the building, Brown would text her and ask her to come over to
get her away from her cubicle or to keep her company. One day at the beginning of the year
Kwiatowski had noticed that Brown was almost in tears when they had left and she seemed very
nervous. Brown told her some of the things they were doing and that they made her very
nervous. Kwiatowski told Brown that she would be happy to stay with her if she was not
comfortable being alone with them. Kwiatowski also witnessed Nichols giving Jaganjac a bear
hug and kiss in January 2017. She had spoken with Jaganjac about numerous incidents.
Jaganjac was very uncomfortable with Nichols and she would hide in her office. One time
Jaganjac was invited to Nichols’ house to go swimming and Kwiatowski asked Jaganjac if there
was something going on with them because Nichols seemed very friendly toward Jaganjac
between the hugs and always being in her office. Jaganjac said that she kept asking Nichols to
stop and he would not stop and said he did not care. But as soon as Jaganjac told Nichols to
leave her alone, his demeanor toward her changed; she went from being the perfect finance
director “to just absolutely could do nothing right.” Jaganjac eventually quit and got a job with
the city of Sterling Heights.

On cross-examination, Kwiatowski testified that she did not tell Brown to go to the
previous city manager (who was not O’Neal) because he had told Kwiatowski that there was
nothing he could do about the harassment she had been experiencing after the hot patch incident.
He told her that Nichols was a bully and that she should get an attorney if she wanted the
harassment to stop.

The fifth witness was Kelly Dolland, the city clerk. She heard a number of conversations
and comments made by Nichols and Hemelberg. She heard them use vulgar, sexual terms and
make statements like “I’d like to bag that one.” She also heard them make lewd references to
female body parts. Judge Maceroni ruled that because Fleury’s report contained the more
specific and detailed information and the city council had that report, no further reference need
be made at the hearing. Dolland stated that the report was accurate.

Dollard was the last witness presented by Huth. Mannarino then called council member
Yvette Foster as a witness. Foster testified that she did not witness the event that Brown testified
Foster witnessed. And she did not recall either Nichols or Hemelberg making any comments of
a sexual nature when they were in the building department. On cross-examination, Huth
clarified that Foster had no memory of seeing inappropriate pictures on a phone.
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Thereafter, Huth’s closing statement consisted of advising the city council that they must
vote on motions to remove either or both Nichols and Hemelberg, or to just receive and file the
information that they received at the hearing. In closing, Mannarino advised the city council that
two of the witnesses against her clients did not come and present testimony; thus, neither Nichols
nor Hemelberg should be removed from office. Following deliberations, the city council voted
to remove both Nichols and Hemelberg under Section 5.2 of the Fraser City Charter for official
misconduct.

Nichols and Hemelberg then filed a motion in the circuit court seeking a writ of
superintending control following their removal from office allegedly in violation of the city
charter. Nichols and Hemelberg identified ten “fatal errors,” including: (1) city council removed
them without sufficient evidence of official misconduct; (2) three council members admitted
during voir dire that they were biased against them; (3) they were forbidden from voting on the
motions to remove them; (4) they were denied the ability to cross-examine witnesses; (5) city
council was not informed of the standard under which they were to make a decision; (6) the
witness testimony was unreliable and not credible; (7) there was no evidence presented at the
hearing that they created a hostile work environment; (8) the conclusions in Fleury’s report were
blatantly erroneous; (9) none of the accusers had previously objected to their alleged actions; and
(10) city council never put forth formal charges against them. Accordingly, Nichols and
Hemelberg requested the circuit court to enter an order requiring the city council to reinstate
them to their official positions.

On October 30, 2017, the city and city council responded to the motion for a writ of
superintending control, arguing that to warrant the issuance of such a writ it must be established
that the city council had a clear legal duty to take a particular ministerial action and that no other
remedy might achieve the same result. Here, Nichols and Hemelberg claimed that ten “fatal
errors” occurred related to their removals from office but a superintending control action is not a
substantive appeal on the merits; rather, it is a mechanism whereby a court can compel an
inferior tribunal to perform a clear legal duty. Questions of fact may not be reviewed or
determined by the court and, likewise, the weight of the evidence may not be considered. Only
errors of law may be considered. And, the city argued, conducting a tribunal hearing was the
council’s only clear legal duty—which was satisfied—prior to their voting on the removal of
Nichols and Hemelberg from office. That is, the provisions set forth in Section 5.2 of the city
charter were completely satisfied; thus, Nichols and Hemelberg failed to allege or establish that
the city council had a clear legal duty it failed to perform. Accordingly, this matter should be
dismissed with prejudice. Moreover, it is a long-standing policy of this state that the courts will
not interfere with a city council’s decision on the removal of an elected official pursuant to a city
charter. Simply stated, superintending control does not provide an avenue to collaterally attack
the outcome of a removal hearing, although it might be used to compel such a hearing.

On December 7, 2017, following oral arguments, the circuit court issued its 23-page
opinion and order denying the motion for a writ of superintending control under MCR 3.302.
First, the court rejected the claim that three council members were biased against them because
the record showed that the council members agreed to have an open mind and would make their
decision based on the evidence presented at the hearing. Second, the court rejected the claim that
the council failed to give Nichols and Hemelberg notice of the charges against them because the
letter sent to their counsel plainly referenced the sexual harassment allegations. Third, the court
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rejected the claims that Fleury’s report contained blatantly false conclusions because counsel for
Nichols and Hemelberg had the opportunity to cross-exam Fleury at the hearing and it was up to
the city council to determine his credibility and to weigh the evidence. Further, the court noted
that Judge Maceroni had ruled that the Michigan Rules of Evidence did not apply and, although
counsel for Nichols and Hemelberg raised hearsay objections, counsel “failed to request
clarification as to why the rules of evidence did not apply or to cite a court rule, case law, or
Charter provision requiring their application.” Accordingly, it was not reasonable to argue that
reinstatement was required because the rules of evidence were not followed.

Fourth, the court rejected the claim that there was “absolutely no evidence that they
created a hostile work environment.” Considering Fleury’s report and the testimonies of Fleury,
O’Neal, Brown, Kwiatkowski, and Dolland—which the court detailed at length—the court
concluded that all of the women involved were members of a protected class; the hugs, kisses,
shoulder massages, comments about appearance, and other inappropriate statements and/or
conduct were all due to the women’s sex; that the sexual conduct and communication were not
welcome; and that said conduct/communication was pervasive and was intended to, or did in
fact, substantially interfere with the women’s employment or created an intimidating, hostile, or
offensive work environment.

Fifth, the court rejected the argument that “none of the accusers objected to the alleged
conduct until O’Neal intervened.” For example, McDowell did complain to the previous city
manager. The court also noted: “To the extent that Nichols and Hemelberg claimed that O’Neal
encouraged the women at issue to fabricate accusations, the evidence does not support such a
position.” The evidence also showed that the women were afraid of retaliation and, in fact, after
Jaganjac told Nichols to stop hugging her, his demeanor toward her changed at city council
meetings.

Sixth, the court rejected the claim that Nichols and Hemelberg were removed from office
without sufficient evidence of official misconduct, i.e., conduct that affects the performance of
official duties. The conduct complained of here was not social in nature and mostly occurred in
city offices and during council meetings when Nichols and Hemelberg were acting in an official
capacity. Even when Nichols approached McDowell at a gas station he discussed library
business and implied that if she cooperated with him, she would get a raise. Further, their
conduct was detrimental to the flow of city business because employees were focused on
avoiding them rather than performing their job duties.

Seventh, the court rejected the claim that the city council was not instructed as to the
standard by which to make their decision. This was not a jury trial so “jury instructions” were
not required. Further, the council members had decided to hold the hearing based on the
information contained in Fleury’s report; thus, they were well aware of the issues they would be
considering and voting upon. Eighth, the court rejected the claim that the testimony presented at
the hearing was unreliable and not credible because it was for the council members to make
those determinations and to weigh the evidence. Ninth, the court rejected the claim that Nichols
and Hemelberg were denied the opportunity to cross-exam the witnesses because Mannarino
cross-examined all of the witnesses presented at the hearing and even presented the direct
witness testimony of council member Foster. Tenth, the court rejected the claim that Nichols
and Hemelberg were improperly denied the right to vote on their removals from office. Section
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5.2 of the Fraser City Charter provided that a majority vote of council was required for removal
“exclusive of any member whose removal is being considered.” Because the removal of both
Nichols and Hemelberg was being considered, neither could vote at the hearing.

In summary, the circuit court concluded that “Nichols and Hemelberg did not meet their
burden of demonstrating that the Council failed to perform a clear legal duty, which is to
reinstate them to their respective elected offices.” Thus, their motion for a writ of superintending
control was denied pursuant to MCR 3.302. Accordingly, the case was dismissed and closed.
This appeal followed.

Nichols argues that the circuit court erred when it held that he “did not meet his burden of
establishing that the Fraser City Council failed to perform a clear legal duty when it failed to
comply with the city charter.” We disagree.

A court’s decision on a request for superintending control is reviewed for an abuse of
discretion. Shepherd Montessori Ctr Milan v Ann Arbor Charter Twp, 259 Mich App 315, 346;
675 NW2d 271 (2003). “An abuse of discretion occurs when the trial court chooses an outcome
falling outside the range of principled outcomes.” Edry v Adelman, 486 Mich 634, 639; 786
NW2d 567 (2010).

The writ of superintending control supersedes the writs of certiorari,
mandamus, and prohibition, and provides one simplified procedure for reviewing
or supervising a lower court or tribunal’s actions. MCR 3.302(C). The filing of a
complaint for superintending control is not an appeal, but, rather, is an original
civil action designed to order a lower court to perform a legal
duty. Superintending control is an extraordinary power that the court may invoke
only when the plaintiff has no legal remedy and demonstrates that the court has
failed to perform a clear legal duty. Therefore, if a plaintiff has a legal remedy by
way of appeal, the court may not exercise superintending control and must
dismiss the complaint. [Shepherd Montessori Ctr Milan, 259 Mich App at 346-
347 (internal citations omitted).]

In this case, the circuit court did not abuse its discretion in denying the motion for a writ of
superintending control because Nichols failed to establish that the city council had a clear legal
duty to reinstate him as the mayor of the city of Fraser.

The city of Fraser is a municipal corporation with a home rule charter which provides
that the city council constitutes the legislative and governing body of the city. The city council is
expressly authorized by the city charter to remove an officer from elected office. Section 5.2 of
the Fraser City Charter addresses the removal of an officer, and provides in relevant part:

Removals of officers by the Council shall be made for either of the following
reasons: (1) for any reason specified by statute for removal of city officers by the
governor [MCL 168.327], (2) for misconduct in office under the provisions of this
charter. Such removals by the Council shall be made only after hearing of which
such officer has been given notice by the Clerk at least ten days in advance, either
personally or by delivering the same at his last known place of residence. Such
notice shall include a copy of the charges against such officer. The hearing shall
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afford an opportunity to the officer, in person or by attorney, to be heard in his
defense, to cross-examine witnesses and to present testimony. If such officer
shall neglect to appear at such hearing and answer such charges, his failure to do
so may be deemed cause for his removal. A majority vote of the members of the
Council in office at the time, exclusive of any member whose removal is being
considered, shall be required for any such removal.

Clearly the city charter mandates that removal of an officer shall be for cause only. That is,
under MCL 168.327 the governor may remove an elected officer for specified causes, such as
when there is sufficient evidence of official misconduct, wilful neglect of duty, and other
misdeeds. Likewise, the charter permits removal for “misconduct in office.” Thus, the cause
stated for removal “must have direct relation to and be connected with the performance of
official duties . . . .” Wilson v Council of City of Highland Park, 284 Mich 96, 98; 278 NW 778
(1938). The Wilson Court further explained:

The misconduct which will warrant the removal of an officer must be such as
affects his performance of his duties as an officer and not such only as affects his
character as a private individual. In such cases, it is necessary to separate the
character of the man from the character of the office. The misconduct charged
and established must be something which plaintiff did, or did not do, in his
official capacity. [/d.]

In this case, the stated cause or “charge” against Nichols was the sexual harassment of
city employees in his official capacity as the mayor of the city. This charge arose following an
investigation of allegations of sexual harassment by city employees in the course of their
employment. This charge, if established, would be a sufficient and relevant reason for removal
from office for cause. And Nichols has neither argued nor provided any law to the contrary.

Next, we consider the proceedings required for removal of a public officer. According to
the Fraser City Charter, removal of an officer cannot occur unless notice of the charge and of the
hearing is provided at least ten days before the hearing. Then, at the hearing, the officer must be
afforded the opportunity, in person or by attorney, “to be heard in his defense, to cross-examine
witnesses and to present testimony.” In other words, the hearing is quasi-judicial® in nature and
must be fair. A city council is authorized to exercise legislative and administrative functions,
and the administrative function may include quasi-judicial powers. Bonner v City of Brighton,
495 Mich 209, 240 n 71; 848 NW2d 380 (2014). As our Supreme Court recognized long ago:

* “Quasi-judicial” is: “A term applied to the action, discretion, etc., of public administrative

officers, who are required to investigate facts, or ascertain the existence of facts, and draw
conclusions from them, as a basis for their official action, and to exercise discretion of a judicial
nature.” Pletz v Secretary of State, 125 Mich App 335, 351-352; 336 NW2d 789 (1983), quoting
Black’s Law Dictionary (4th ed), p 1411 (1968); see also Midland Cogeneration Venture Ltd
Partnership v Naftaly, 489 Mich 83, 91-92; 803 NW2d 674 (2011).
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The members of council are not judicial officers and when acting as a removing
board that body is not a court in any strict sense nor bound by all the rules and
technicalities recognized and enforced in regularly constituted courts; but when
proceeding to hear and determine, in the exercise of the limited power to remove
for cause an elective officer, the hearing is judicial in its nature, the body
necessarily acts in a quasi judicial capacity, and the procedure must be of a quasi
judicial character. [Hawkins v Common Council of City of Grand Rapids, 192
Mich 276, 288; 158 NW 953 (1916).]

Therefore, the presiding city council members must be able to act in a fair and impartial manner,
“without prejudice, personal interest, or ill feelings towards the accused, in a frame of mind
ready and willing to hear, weigh, and judicially pass upon the evidence produced, and in the end
determine the case upon its merits as disclosed upon the hearing.” Id. at 289. And after all of
the evidence has been presented to the city council, a majority vote of its members is required for
the officer’s removal; however, as set forth in the city charter, council members whose removal
is at issue cannot cast a vote.

Following a removal decision, judicial review is generally limited and arises from the
supervisory authority of a court over lower tribunals. See MCR 3.302(A); Shepherd Montessori,
259 Mich App at 346. That is, a complaint for superintending control may be filed to determine
whether the inferior tribunal, i.e., the city council, exceeded its jurisdiction and acted according
to the law. See Dep’t of Pub Health v Rivergate Manor, 452 Mich 495, 500; 550 NW2d 515
(1996) (citations omitted); In re Credit Acceptance Corp, 273 Mich App 594, 598; 733 NW2d 65
(2007). The petitioner must establish that the inferior tribunal failed to perform a clear legal duty
and that the petitioner is otherwise without an adequate legal remedy, including that an appeal is
unavailable. MCR 3.302(B), (D)(2); In re Credit Acceptance, 273 Mich App at 598; In re
Gosnell, 234 Mich App 326, 341; 594 NW2d 90 (1999).

Because the city council’s act of removing an elected official for cause is primarily an
administrative proceeding, an appeal challenging the substantive merits of the removal decision
is not available. See, e.g., Appeal of Fredericks, 285 Mich 262, 265-266; 280 NW 464 (1938);
Lepofsky v City of Lincoln Park, 48 Mich App 347, 359-360; 210 NW2d 517 (1973). By
complaint for superintending control, review of the removal decision is limited to questions of
law and may not include the weighing of evidence or credibility determinations. See People v
Burton, 429 Mich 133, 139; 413 NW2d 413 (1987); Czuprynski v Bay Circuit Judge, 166 Mich
App 118, 121-122; 420 NW2d 141 (1988) (citations omitted). However, the court must
determine, as a question of law, whether the record of the adjudicative hearing contained
substantial evidence to support the removal decision. In re Payne, 444 Mich 679, 690; 514
NW2d 121 (1994). As the Payne Court explained:

‘Substantial evidence’ has a classic definition: the amount of evidence that a
reasonable mind would accept as sufficient to support a conclusion. While it
consists of more than a scintilla of evidence, it may be substantially less than
preponderance. [Id. at 692.]

In this case, Nichols argues that the city council had a clear legal duty to reinstate him as
mayor of the city of Fraser; thus, the circuit court abused its discretion in denying his motion for
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a writ of superintending control. Nichols identifies the same ten “fatal errors” that he relied on in
the circuit court, which were rejected. We likewise reject these allegations of fatal error, and
mostly for the same reasons the circuit court rejected each claim of error.

First, Nichols claims that “the conclusions contained in Fleury’s report are blatantly
erroneous.” As the circuit court noted, Nichols’ attorney had the opportunity to cross-exam
Fleury without limitation at the hearing with regard to his investigation and his conclusions. It
was then up to the city council to weigh the evidence and determine whether Fleury was a
reliable investigator and credible witness. Second, Nichols claims that “city council never put
forth formal charges against Nichols and Hemelberg.”™ As the circuit court noted, letters were
sent to both Nichols and his counsel that specifically set forth the charges of misconduct in office
based on allegations of sexual harassment by city employees. And as a member of city council,
Nichols was provided with Fleury’s lengthy investigative report that included the names of the
persons interviewed, as well as the allegations made during the interviews.

Third, Nichols claims that “three council members admitted during the illusory voir dire
that they were biased against Nichols and Hemelberg.” It is true that city council members
presiding over a removal hearing must be able to act in a fair and impartial manner. See
Hawkins, 192 Mich at 289. During Huth’s voir dire of the council members, he asked if they
would wait until they heard all of the testimony before they made a decision as to how to vote on
motions to “receive and file” or to remove either or both Nichols and Hemelberg. The five
voting council members were individually queried by Huth and responded in the affirmative.
Mannarino then began her voir dire, particularly of three council members who, after reviewing
Fleury’s investigative report, had sought the resignations of Nichols and Hemelberg and/or were
in favor of holding the removal hearing. After Mannarino’s voir dire, Judge Maceroni asked the
council members whether they would have an open mind and listen to the witnesses before
making their decision and they all responded in the affirmative. The fact that council members
had pursued the removal of Nichols after the investigation was conducted does not automatically
render them disqualified from participating in the hearing and determination of this matter. See
id. And Nichols has presented no support for his claim that the council members did not act
fairly and impartially in the determination of this matter.

Fourth, Nichols claims that he “and Hemelberg were denied the opportunity to cross-
examine witnesses.” As the circuit court noted, Nichols’ attorney did cross-examine the
witnesses presented at the hearing. Further, under Section 5.2 of the Fraser City Charter, Nichols
was permitted “to be heard in his defense” and “to present testimony.” Although he argues that
the city failed to call some of the witnesses that were named in Fleury’s investigative report,
Nichols fails to present any legal authority in support of the proposition that the city was required
to present those specific witnesses. Further, Nichols does not claim that he was prevented from
calling those witnesses and does not explain why he did not call those witnesses to testify. To
the extent that Nichols is arguing that hearsay testimony was improperly admitted at the hearing,

? Because Hemelberg is not a party to this appeal, it is unclear why he is referenced here and
throughout Nichols’ appeal brief; thus, such claims will be disregarded.
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he has failed to present any legal authority in support of such argument on appeal. Further, as
the circuit court noted, Judge Maceroni ruled during the hearing that the Michigan Rules of
Evidence did not apply and Mannarino neither sought an explanation nor provided any legal
authority to show that they should apply to the hearing.

Fifth, Nichols claims that “none of the accusers objected to the alleged actions of Nichols
until O’Neal intervened.” We are unclear as how this claim, even if true, supports Nichols’
argument that city council had a clear legal duty to reinstate him as the mayor of the city of
Fraser. As the circuit court noted, if Nichols is implying that O’Neal encouraged the accusers to
fabricate allegations against him, there is no evidence to support such a claim. There is
evidence, however, that the accusers were in fear of retaliation if they complained about his
conduct and that retaliation included further harassment and losing their jobs considering
Nichols’ high-ranking position as mayor and his well-known reputation as a “bully.”

Sixth, Nichols claims that “the testimony presented at the hearing was unreliable and was
not credible.” In his brief on appeal, Nichols only refers to the testimony of one witness
presented against Nichols. However, it was for the city council which presided over the removal
hearing to decide issues of fact by weighing the evidence and making credibility determinations;
neither the circuit court nor this court may substitute judgment or interfere with those findings.
See Burton, 429 Mich at 139; Czuprynski, 166 Mich App at 121-122.

Seventh, Nichols claims that “there was absolutely no evidence presented that Nichols
created a hostile work environment.” Pursuant to MCL 37.2103:

(1) Discrimination because of sex includes sexual harassment. Sexual harassment
means unwelcome sexual advances, requests for sexual favors, and other verbal or
physical conduct or communication of a sexual nature under the following
conditions:

(/) Submission to the conduct or communication is made a term or
condition either explicitly or implicitly to obtain employment . . . .

(if) Submission to or rejection of the conduct or communication by an
individual is used as a factor in decisions affecting the individual’s employment . .

(iii) The conduct or communication has the purpose or effect of
substantially interfering with an individual’s employment . . . .

As our Supreme Court noted in Chambers v Trettco, Inc, 463 Mich 297, 310; 614 NW2d 910
(2000), sexual harassment that falls into either subsection (7) or (if) is commonly referred to as
quid pro quo harassment and sexual harassment that fall into subsection (iii) is referred to as
hostile environment harassment. The elements of hostile environment harassment are: “(1) the
employee belonged to a protected group; (2) the employee was subjected to communication or
conduct on the basis of sex; (3) the employee was subjected to unwelcome sexual conduct or
communication; (4) the unwelcome sexual conduct or communication was intended to or in fact
did substantially interfere with the employee’s employment or created an intimidating, hostile, or
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offensive work environment; and (5) respondeat superior.” Id. at 311, quoting Radtke v Everett,
442 Mich 368, 382-383; 501 NW2d 155 (1993).

On appeal, Nichols argues that “Brown pointed to three isolated incidents during her over
two years of employment that she allegedly found objectionable (despite the fact that she never
actually objected).” Nichols claims that Brown’s testimony was not credible and did not
establish hostile environment harassment. However, the city council possessed Fleury’s
investigative report—which was admitted as evidence during the removal hearing—that detailed
at length the conduct that gave rise to the charges of sexual harassment against Nichols, as
discussed above. Further, Fleury testified at the removal hearing regarding his investigation and
the sexual harassment allegations, as detailed above. O’Neal, the city manager, testified at the
removal hearing regarding his direct observations, as well as his investigation of the possible
sexual harassment of city employees by Nichols and Hemelberg, as detailed above. And city
employees Brown, Kwiatowski, and Dolland also testified as to their experiences and
observations, as detailed above. We agree with the circuit court’s discussion of the evidence and
its well-reasoned conclusions, which we need not repeat here. In summary, contrary to Nichols’
argument, “a reasonable person, in the totality of circumstances, would have perceived the
conduct at issue as substantially interfering with [the women’s] employment or having the
purpose or effect of creating an intimidating, hostile, or offensive employment environment.”
Radtke, 442 Mich at 394.

Eighth, Nichols claims that “the city council was not informed of the standard under
which they were to make a decision.” However, it is clear from the record that before the
removal hearing began Huth provided the city council and opposing counsel with a
memorandum of law. As Huth argues on appeal, that memorandum contained the applicable
ordinances and standard for misconduct in office as set forth in Wilson, 284 Mich at 98. Nichols
does not dispute that the city council and his attorney were provided with this memorandum of
law. Further, we agree with the circuit court that a form of jury-type instructions were not
required or warranted. The city council had a copy of Fleury’s lengthy and informative
investigative report, as well as the memorandum of law; thus, Nichols’ claim that city council
had insufficient information to reach a proper conclusion is without merit.

Ninth, Nichols claims that “Hemelberg was forbidden from voting on the motion for
Nichols’ removal.” However, this was a joint hearing where the removal of both Hemelberg and
Nichols was being considered and decided. Section 5.2 of the Fraser City Charter specifically
states that “[a] majority vote of the members of the Council in office at the time, exclusive of any
member whose removal is being considered, shall be required for any such removal.” Nichols,
as the mayor, and Hemelberg were members of the city council. We agree with the circuit court
that, according to the plain and broad terms of the city charter, both Nichols and Hemelberg were
prohibited from voting on motions related to either of their removals following the joint hearing.

Tenth, Nichols claims that “city council removed Nichols without sufficient evidence of
official misconduct.” As discussed above, the city charter mandates that removal of an officer
shall be for cause only. In this case, the cause for removal was misconduct in office;
specifically, Nichols’ sexual harassment of city employees in his official capacity as the mayor.
See Wilson, 284 Mich at 98. Because we concluded above that there was sufficient evidence for
the city council to find that Nichols’ unwelcome sexual conduct and communication created a
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hostile work environment, it follows that the record of the hearing contained substantial evidence
to support the removal decision. See In re Payne, 444 Mich at 690. In other words, the city
council members could conclude from the evidence that the charge of misconduct in office was
sufficiently established, warranting a vote to remove Nichols from office.

In summary, the circuit court did not abuse its discretion in denying Nichols’ motion for a
writ of superintending control because he failed to establish that the city council had a clear legal
duty to reinstate him as the mayor of the city of Fraser.

Affirmed.

/s/ Anica Letica
/s/ Mark J. Cavanagh
/s/ Patrick M. Meter
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